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In the District Court for the Territory of Alaska,

'Second Judicial Division.

IN EQUITY—No. .

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAjN,

Defendants.

Complaint.

Comes now the plaintiffs above named, and for

cause of action against the above-named defendants

complain and allege:

I.

That plaintiffs and defendants are residents of the

Wade Hampton Precinct, Territory of Alaska.

II.

That the plaintiff F. Umphrey did, on the 1st day

of April, 1917, make a discovery of gold on the placer

mining claim known and described as Creek Placer

Mining Claim No. 5 Above Discovery on the West

Fork of Willow Creek, a tributary of Spruce Creek,

in the Wade Hampton Recording District, Territory

of Alaska, and did, on said date, duly stake and mark

out the said mining claim by planting four stakes at

the four corners of the same as required by law, such

stakes being of the dimensions and hewed in the

manner prescribed by law, and did post his notice

of location by writing the same on the stake known
as No. 1 or the Initial Stake.
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III.

That thereafter, to wit, on the 2d day of April,

1917, the said plaintiff F. Umphrey did file for record

with the United States Commissioner and ex-officio

recorder of the said District a certificate of location

of the said ground, which said certificate of location

is in words and figures following, that is to say:

"NOTICE OP RELOCATION.
KNOW ALL MEN BY THESE PRESENTS that

I, FRED UMPHREY, a citizen of the United States,

claim, by right of relocation, 20 acres of the unappro-

priated public land on the west fork of Willow Creek,

a tributary of Spruce Creek, in the Wade Hampton

Recording District, Territory of Alaska, to be known

as Creek Claim No. 5 Above Discovery West Fork of

Willow Creek, more particularly described as fol-

lows, to wit:

Commencing at Post No. 1 which is known as the

Initial Stake, located at southeasterly corner of

claim, and northeast corner of Creek Claim No. 4

above West Fork of Willow Creek, running thence

1320 feet in a northerly direction to Post No. 2, thence

running 660 feet in a westerly direction to Post No.

3, thence running 1320 feet in a southerly direction

to Post No. 4, running thence 660 feet in an easterly

direction to the Initial Post, or Post No. 1, the place

of beginning.

Discovery of gold was made on the 1st day of April,

1917, at a point in about the center of the claim

and about 50 feet from the downstream boundary
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line, and discovery post was planted at that point.

[1*]

This is intended as relocation of the claim here-

tofore located by Ben Blanker on the 4th day of July,

1914, as Creek Claim No. 5 Above Discovery West
Fork of Willow Creek, certificate of location which is

of record in Volume 1 of the records of the said re-

cording district, at page 157.

Date of relocation—April 1st, 1917.

Gold discovered—April 1st, 1917.

F. UMPHREY,
Locator."

—which said certificate of location was on said 2d

day of April, 1917, duly recorded in volume 5 of the

records of said recording district, at page 154.

IV.

That thereafter, to wit, on said 2d day of April,

1917, the said plaintiff, F. Umphrey, by an instru-

ment in writing, duly executed and acknowledged,

transferred an interest in the said placer mining

claim to the plaintiff, Fred Harrison.

V.

That ever since said 1st day of April, 1917, the

plaintiff F. Umphrey, and his grantee, the plaintiff

Fred Harrison, have been, and now are, the owners

in fee of said mining claim subject only to the

paramount title of the United States of America, and

as such have been entitled to the possession of the

same, and they have been ever since said 1st day of

April, 1917, and now are in possession of the same.

*Page-number appearing at foot of page of original certified Transcript-

of Record.
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VI.

That the above-named defendants, Chris Betsch

and Joe L. Jean, claim an interest in the said mining

claim adverse to these plaintiffs, but that such claim

of interest is without right.

VII.

That on the 4th day of April, 1917, the above-

named defendants thru their duly constituted agent,

caused to be recorded in the records of the said re-

cording district, an affidavit in which such claim of

interest is set out and which affidavit is in words

and figures following, that is to say:

UNITED STATES OF AMERICA.
Wade Hampton District,

District of Alaska,—ss.

WILLIAM DELBAR, being first duly sworn,

upon oath, deposes and says

:

That he is the duly constituted agent of one Chris

Betsch and Joe L. Jean and that the said Chris

Betsch and Joe L. Jean are the owners of a certain

placer mining claim known as No. 5 Above Discovery

on Willow Creek, a tributary of Spruce Creek, situ-

ated in the Wade Hampton Recording District, Dis-

trict of Alaska.

That during the months of October, 1916, to wit,

from the first until the twenty-fifth days of said

month, continuous mining operations were con-

ducted on a large scale on said claim, consisting of

general mining by shoveling into sluice-boxes, the

building of a ditch, from the upper part of the claim
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to the center and cutting of a bedrock cross-cut from

the center of the creek to the benches.

That more than fifteen hundred dollars has actu-

ally been expended in labor on these operations and

that the work was performed for the benefit of said

claim, and' at the instance and in behalf of the said

Chris Betsch and Joe L. Jean [2] and at their ex-

pense.

That he as the duly constituted agent of the said

Chris Betsch and' Joe L. Jean actually paid for the

labor performed on said claim and as such complied

with the requirements of the annual assessment work

as prescribed by law, for the current year of 1916.

That at this time the affiant considers and believes

that the owners of said claim have been unable to file

such proof of labor owing to their absence.

Dated at Fortuna Ledge, this 3d day of April,

1917.

WILLIAM DELBAE.

Subscribed and sworn to before me this 3d day of

April, 1917.

M. F. MORAN,
[Commissioner's Seal]

U. S. Commissioner Wade Hampton Precinct, Terri-

tory of Alaska. '

'

—which affidavit was duly recorded in the said

records at page 41 of volume 8; that the statements

contained in said affidavit are not true.

VIII.

That thereafter, to wit, on or about the 5th day of

April, 1917, the said defendant, Chris Betsch, wrong-
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fully, without the consent of the plaintiffs, and with-

out authority of law, caused to be posted upon said

claim notices of warning to trespassers, signing the

names of the defendants thereto as " owners" of the

said claim.

IX.

That if the said defendants ever did have any right

or interest in the said mining claim, which these

plaintiffs do not admit, but deny, they abandoned

and forfeited the same before the entry of the plain-

tiff Umphrey upon the said claim.

WHEREFORE PLAINTIFFS PRAY JUDG-
MENT:
(a) That an order issue out of this court declaring

the plaintiffs to be the owners of the said

Creek Claim No. 5 Above Discovery on the

West Fork of Willow Creek, and that their

title, so far as the defendants are concerned,

is a title in fee

;

(b) That a further order issue out of this court re-

straining the defendants, or either of them,

their agents, servants, lessees and employees,

from molesting or in any manner interfering

with the plaintiffs in the free use and enjoy-

ment of the said property by them, the said

plaintiffs;

(c) That a reasonable sum be awarded these plain-

tiffs as attorneys' fees in this action, and

that they recover their costs and disburse-

ments herein expended;
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(d) For such other, further and additional relief as

to the court may seem just and equitable.

(Signed) FRED HARRISON,
Attorney for Plaintiffs. [3]

UNITED STATES OF AMERICA.
Territory of Alaska,—ss.

Fred Harrison, being first duly sworn, on oath

deposes and says that he is one of the plaintiffs in the

within entitled action; that he has read the foregoing

complaint, knows the contents thereof and that the

same are true as he verily believes.

(Signed) FRED HARRISON.

Subscribed and sworn to before me this 11th day

of April, A. D. 1917.

(Signed) M. F. MORAN,
[Commissioner's Seal]

U. S. Commissioner Wade Hampton Precinct, Terri-

tory of Alaska.

[Endorsed] : No. 2723. In the District Court, Ter-

ritory of Alaska, Second Division. F. Umprey et al.,

Plaintiffs, vs. Chris Betsch et al., Defendants. Com-

plaint. Filed in the Office of the Clerk of the Dis-

trict Court of Alaska, Second Division, at Nome, May
3, 1917. G. A. Adams, Clerk. By , Dep-

uty. L. Fred Harrison, Attorney at Law, Notary

Public, Iditerod, Alaska, Fortuna Ledge (Marshall

City), Alaska. [4]
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In the District Court for the Territory of Alaska,

Second Judicial Division.

No. .

¥. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Answer.

Come now the defendants and answering the com-

plaint of the plaintiffs, admit, deny and allege

:

I.

They deny generally each and every allegation con^-

tained in paragraph "II" of the plaintiffs' com-

plaint.

II.

Answering paragraph "IV" of said complaint,

defendants allege that they have no knowledge or

information sufficient to form a belief as to the allega-

tions contained in said paragraph, and therefore deny

the same and the whole thereof.

III.

Defendants deny generally each and every allega-

tion contained in paragraph "V" of said complaint.

IV.

Answering paragraph "VI" of said complaint,

defendants deny that the claim on interest of the

defendants in the premises described in plaintiffs
f

complaint is without right.
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V.

Answering paragraph "VII" of said complaint,

defendants admit that on the fourth day of April,

19*97, one William Delbar caused to be recorded in

the records of the Wade Hampton Precinct, [5] an

affidavit as set forth in said paragraph "VII" of

said complaint, and that said affidavit was recorded

at page 41 of Volume 8 of the records of said pre-

cinct, and otherwise deny generally each and every

other allegation contained in said paragraph.

VI.

Defendants deny generally each and every allega-

tion contained in paragraphs "VIII" and "IX" of

said complaint.

For a further and affirmative answer and defense

to plaintiffs' complaint, defendants allege that

they are the owners in fee, subject only to the para-

mount title of the Government of the United States,

of the ground and premises described in plaintiffs'

complaint, and are in the possession and entitled to

the possession of the whole thereof.

WHEREFORE having fully answered plaintiffs'

complaint, defendants demand that the action of

plaintiffs be dismissed.

(Signed) O. D. COCHRAN,
Attorney for Defendants.

United States of America,

Territory of Alaska,—ss.

O. D. Cochran, being first duly sworn, says : That

he is the attorney for the defendants in the above-

entitled action; that he has read the foregoing an-

swer, knows the contents thereof, and believes the
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same to be true. That this verification is made by

affiant for the reason that the defendants are now
at Marshall in the Wade Hampton Precinct in the

Territory of Alaska, and that verification thereof

cannot therefore be made by either of said defend-

ants.

(Signed) O. D. COCHRAN.

Subscribed and sworn to before me this the 27th

day of August, 1917.

[Seal] (Signed) G. J. LOMEN,
Notary Public in and for the Territory of Alaska.

('My commission expires on the 27th day of June,

1921).

[Endorsed] : No. 2723. In the District Court for

the District of Alaska, Second Division. F. Umphrey
& Fred Harrison, Plaintiffs, vs. Chris Betsch & Joe

L. Jean, Defendants. Answer. Filed in the Office

of the Clerk of the District Court of Alaska, Second

Division at Nome. Aug. 28, 1917. G. A. Adams,

Clerk. By , Deputy. O. D. Cochran,

Attorney for Defendants. [6]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.
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Reply.

•Comes now the plaintiffs and for reply to defend-

ants' answer filed herein, says:

I.

That plaintiffs deny each and every allegation

contained in the confirmative defense of defendants.

(Signed) FRED HARRISON 1

,

Attorney for Plaintiffs.

Territory of Alaska,

Second Division,—ss.

Fred Harrison, being first duly sworn, on oath

deposes and says: That he is one of the plaintiffs

in the above-entitled action; that he has read the

foregoing reply ; knows the contents thereof, and the

same is true as he verily believes.

(Signed) FRED HARRISON.

Subscribed and sworn to before me this 22d day

of September, 1917.

[Steal] (Signed) W. C. McGUIRE,
Deputy Clerk, District Court, District of Alaska,

Second Division.

[Endorsed] : In the District Court for the District

of Alaska, Second Division. F. Umphrey and Fred

Harrison, Plaintiffs, vs. Chris Betsch and Joe L.

Jean, Defendants. Reply. Filed in the Office of

the Clerk of the District Court of Alaska, Second

Division, at Nome. Sept. 22, 1917. G. A. Adams,

Clerk. By , Deputy. [7]
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In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

UMPHREY et al.,

Plaintiffs,

vs.

BETSCH et al.,

Defendants.

Memo Opinion.

This cause came on regularly for trial before the

Court on the 10th day of July, 1919, continuing over

several days, and was finally submitted to the Court

on July 15, 1919; plaintiffs being represented by

their counsel, Fred Harrison, the defendants by their

counsel, O. D. Cochran. The Court having heard the

evidence adduced on the part of the respective par-

ties, arguments of counsel, and being fully advised

in the premises, finds as follows

:

This is an equity case brought by the plaintiffs to

quiet title to a mining claim in Wade-Hampton Pre-

cinct, Alaska, known as No. 5 Above Discovery on

Willow Creek. Being an equity case I admitted con-

siderable evidence that otherwise might not have been

allowed; had it been a law case, and tried before a

jury, the evidence allowed would have been stricken,

if certain matters and things had not been proven.

The Court not being in a position at the outset to

know what proof of the defendants would be, that

is to say, whether they would show that the plaintiffs

had not made a lawful location, and complied with.
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the laws relative thereto, or that the entry

upon said mining claim had not been quiet and peace-

able, but had been by force and violence. The evi-

dence wholly failing in this respect, I pass from the

evidence of the defendants with reference to the buy-

ing of the lay, the possession of tents and equipment,

the photographs representing their position, and such

like testimony, with the mere [8] comment that

the same was very unsatisfactory and uncertain, to

say the least.

This now brings us to the vital point, or controlling

issue in this case, and so considered by the defend-

ants' attorney, in his brief: THE CONSTITU-
TIONALITY AND THE VALIDITY OF CHAP-
TER 10 OF THE SESSION LAWS PASSED BY
THE TERRITORIAL LEGISLATURE in 1915,

which provides for the location and possession of min-

ing claims in Alaska, and more particularly that por-

tion of said law section 7, which provides : A failure *

to file for record proof by affidavit of the owner or

someone else in his behalf having knowledge of the

facts of the annual assessment work within ninety

days after the close of the calendar year, shall be

deemed an abandonment by the locator, and the claim

shall be subject to relocation by another person, if

such location be made after the ninety-day period,

and before the locator has filed such record proof.

Such relocation works a forfeiture of all prior loca-

tions.

The locating and holding of mining claims is not

a vested right in any sense. Surely not so until

patent has been applied for, but is merely a possessory
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right or title depending upon conditions subsequent.

So long as the burden placed upon the locator as

conditions subsequent by the statute are reasonable

and do not interfere with the primary disposition of

the soil, or interfere with any vested rights, or are

not in conflict with any Federal Law. If certain

regulations (call them burdens, if you will) govern-

ing locations, manner of recording, increased amount

of work required to hold possession of mining claims,

certain amount of discovery work done within

a, limited period, and such like regulations

have been held to be reasonable and valid, and

not an interference with the Federal law. By
a parity of reasoning I cannot perceive any

difference in principle discernible, why the require-

ments to file an affidavit of annual assessment work

is not a just and reasonable regulation. I am of the

opinion that such a regulation is a wholesome and

salutary law. Had I any doubt whatever in [9]

the premises, still I would hesitate to declare this law

unconstitutional and invalid. I have searched in vain

for words to more aptly express my view point upon

this question than those expressed in the opinion of

the Court in the case of Mares vs. Dillon, decided in

1904, and reported in 75 Pac. on page 965, wherein

the Court uses this language:

"This Court should not assume the authority

to declare any Act of Congress to be in violation

of the constitution of the United States, except

in cases entirely clear and free from doubt.

Such decision by this Court would only be bind-

ing within the state, and then only until the
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question should be finally decided by the Supreme

Court of the United States. Again, if this

Court should hold these statutes void because

in conflict with the Federal Constitution or Acts

of Congress, and locations should thereafter be

made not complying with their requirements,

and the Supreme Court of the United States

should afterwards decide to the contrary and hold

them valid, all locations made in the interim, not

complying with their requirements would be void.

This would be a calamity which should be

avoided, if possible. On the other hand, if this

Court holds these statutes valid all locations must

comply with their requirements in order to have

any validity, and if the Supreme Court of the

United States should afterwards decide that they

were void, no one would be injured, because all

locations made in conformity with these statutes

would surely be valid even if the statutes were

void, as all the requirements of the Acts of Con-

gress would be complied with."

The Court has listened attentively to the arguments

of counsel, and has very carefully read the briefs of

both parties, which shows care and thought on the

part of respective counsel, and after considering the

cases therein cited, I am of the opinion that this act

comes within the purview and power of the Territor-

ial Legislature, and does not interfere with any Con-

gressional or organic act, with reference to the pri-

mary disposition of the soil, and is therefore a consti-

tutional and valid act. It being a constitutional and

valid act, the question is, the intent of the statute.
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The law itself is plain enough, and does not call for

any construction. It is not susceptible of any other

construction than that which is plain upon its face;

it says: A failure to comply with the provisions of

this section (that is, section 7) said claim shall be

considered abandoned, and open to location by others,,

as if no location had been made.

As stated before, I would hesitate to hold any act

of the [10] legislature invalid for any reason, un-

constitutional or otherwise, unless it would clearly

appear beyond the right or power of the legislature

to pass such an act. The legislators are the repre-

sentatives of the people, and the will of the people

is spoken through the acts of the legislature. I would

be reluctant to thwart the will of the people, except

in a very clear case.

After a careful examination and investigation of

the authorities I am firmly of the belief that the legis-

lature was well within its rights when it passed Chap-

ter 10, Laws of 1915, and that the same is a whole-

some and salutary law.

However, if we had no other authority than section

5050 of the Compiled Laws of the United States, 1918,

passed June 6, 1900, the Court would be amply justi-

fied in holding that said act was valid and constitu-

tional. Section 5050 of the Compiled Laws of the

United States reads:

"Miners in any organized district May Make

Rules and Regulations Governing the recording

of notices of location of mining claims, water

righs, flumes and ditches, mill sites and Affidavits
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of Labor not in conflict with this act, or the gen-

eral laws of the United States."

If miners can make such rules and regulations, and

be upheld by the authorities and the law, certainly

the state and territorial legislatures' acts will apply

with equal, if not, greater force.

The law valid, what does the evidence show? The

evidence of the defendants (and I believe there is no

contradiction in the evidence) is to the effect that they

did not file for record an affidavit of annual labor

during the year 1916, or within ninety days of the

close of the calendar year, as required by section 7,

Chapter 10 of the Session Laws of 1915, but did make

such filing on the 4th day of April, 1917, through their

duly authorized agent, William Delbar, which was

after plaintiff Umphrey had located and filed his

location of said claim. That being the case, such

failure to comply with such section worked an aban-

donment of the claim, and left the same open for relo-

cation by anyone else who desired to relocate. [11]

If after the ninety-day period, and before said loca-

tors had filed their proof of annual assessment work

the same had been relocated by another person, such

relocation worked a forfeiture of all prior rights, un-

less such relocation had not been quiet and peaceable,

and had been by force and violence.

The evidence further clearly shows, that on the 1st

day of April, 1917, and before the defendants had

by affidavit filed any proof of the annual assessment

work for the year 1916, the plaintiff Umphrey entered

upon, peaceably and quietly, and made a valid dis-

covery, and relocation of said claim, and complied
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with all the requirements of the Territorial and Fed-

eral Laws then in force. That thereafter, on the 2d

day of April, 1917, the plaintiff Umphrey filed for

record with the United States Commissioner and

ex-officio Recorder of said District a certificate of

location of said ground. That thereafter, to wit, on

the 2d day of April, 1917, the plaintiff Umphrey
by an instrument in writing, duly executed and ac-

knowledged, transferred an interest in said placer

mining claim to the plaintiff, Fred Harrison.

In view of all the evidence, and the law, and in

accordance with the foregoing opinion, the plaintiffs

are entitled to relief according to the prayer of their

complaint. Findings, conclusions of law and decree

may be prepared accordingly.

Done in open court this 20th day of October, 1919.

(Signed) WIM. A. HOLZHEIMER,
District Judge.

[Endorsed] : No. 2723. In the District Court for

the District of Alaska, Second Division. F. Um-
phrey et al., Plaintiffs, vs. Ghris Betsch et al., De-

fendants. Memo Opinion. Filed in the Office of

the Clerk of the District Court of the Territory of

Alaska, Second Division, at Nome. Oct. 20, 1919.

Thos. McOann, Clerk. By Wl C. 'McG., Deputy.

[12]
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In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Findings of Fact and Conclusions of Law.

This cause came on regularly for trial on the 10th,

11th, 12th, 14th and 15th days of July, 1919, before

the court without a jury, sitting as a court of equity,

the plaintiffs appearing in person and by their

counsel, Fred Harrison, and the defendants appear-

ing by the defendant Chris Betsch in person and by

their counsel, O. D. Cochran, and the Court having

heard the evidence adduced on behalf of the re-

spective parties, and having considered the same and

the records and files in the cause, and the argument

of counsel presented in open court, and the briefs of

counsel thereafter submitted to the Court, and the

matter having been submitted to the Court for de-

cision, and the Court being fully advised in the

premises, now finds the following facts

:

FINDINGS OF FACT.
I.

The Court finds that the plaintiffs are citizens of

the United States of America.

II.

The Court further finds that the plaintiff F. Um-
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phrey did, on the 1st day of April, 1917, peaceably en-

ter, and make a discovery of gold, upon the placer

mining claim known as Creek Placer Mining Claim

No. 5 Above Discovery on the west fork of Willow,

Creek, a tributary of Spruce Creek in the Wade
Hampton [13] Recording District, Territory of

Alaska, and did, on said 1st day of April, 1917, duly

stake and mark out the said mining claim by planting

four stakes at the four corners of the same as re-

quired by law, and that such stakes were of the di-

mensions and hewed in the manner prescribed by

law, and did, on said 1st day of April, 1917, duly post

his notice of location of said mining claim by writing

the same on the stake known as No. 1 or the Initial

Stake.

III.

The Court further finds that on said 1st day of

April, 1917, the said mining claim was unoccupied

and unappropriated and was open for location by

the plaintiff Umphrey.

IV.

The Court further finds that thereafter, to wit, on

the 2d day of April, 1917, the said plaintiff, F. Um-
phrey, did file for record with the United States

Commissioner and ex-officio Recorder of the isaid

Wade Hampton Recording District a certificate of

location of the said mining claim, which said certifi-

cate of location complied with the form required by

law, and that said certificate of location was duly re-

corded on said 2d day of April, 1917, in the said rec-

ords of the Wade Hampton Recording District

aforesaid, in volume 5 at page 154 of said records.
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V.

The Court further finds that thereafter, to wit, on

the 2d day of April, 1917, the said plaintiff, F. Um-
phrey, by an instrument in writing, duly executed

and acknowledged, transferred an interest in the said

placer mining claim to the plaintiff, Fred Harrison.

VI.

The Court further finds that the above-named de-

fendants, Chris Betsch and Joe L. Jean, claim an in-

terest in the said mining claim adverse to the plain-

tiffs herein, but that such claim [14] of interest is

without right.

VII.

The Court further finds that the defendants Chris

Betsch and Joe L. Jean abandoned any interest which

they may have had in the said mining claim prior

to the entry upon, and location of, the said mining

claim by the plaintiff Umphrey, by their failure to

file for record, or cause to be filed for record, during

the year 1916, or within ninety days after the close

of said year, an affidavit setting out the labor per-

formed, if any, upon the said mining claim during the

said year 1916, as required by the Session Laws of the

Territory of Alaska, 1915, section 7, Chapter 10.

VIII.

The Court further finds that, ever since said 1st

day of April, 1917, the plaintiff F. Umphrey and his

grantees, have been, and now are the owners in fee

of the said mining claim subject only to the para-

mount title of the United States of America, and

that, ever since said 1st day of April, 1917, they have

been entitled to the possession of the said mining

claim, and that at the time of the commencement of
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this action, May 3d 1917, they were in the peaceable

and quiet possession of the said mining claim.

IX.

The Court further finds that the defendants Chris

Betsch and Joe L. Jean did not, during the year 1916,

nor within ninety days after the close of said year,

file any affidavit of labor for labor performed on the

said claim during the year 1916.

And as conclusions of law the Court finds:

CONCLUSIONS OF LAW.
I.

That the defendants Chris Betsch and Joe L. Jean,

before the entry upon, and location of, Creek Claim

No. 5 Above Discovery on the west fork of Willow

Creek, a tributary of Spruce Creek [15] in the

Wade Hampton Recording District, Territory of

Alaska, by the plaintiff Umphrey on the 1st day of

April, 1917, had abandoned the said claim, and that

any rights they may have had in and to the said claim

became forfeited upon the completion of such loca-

tion by the plaintiff Umphrey.

II.

That the plaintiffs are entitled to an order of this

court declaring the plaintiffs, and their igrantees, to

be the owners of said placer mining claim, and that

their title, so far as the defendants herein are con-

cerned, is a title in fee.

ni.

That the plaintiffs are entitled to a further order

of this Court restraining and enjoining the defend-

ants, their agants, servants, lessees and employees,
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or either of them, from molesting or in any manner

interfering with the plaintiffs in the full and free use

and enjoyment of the said property by them, the said

plaintiffs.

IV.

That the plaintiffs are entitled to recover of and

from the defendants herein their costs and disburse-

ments of this action, to be taxed.

And judgment is hereby ordered to be entered ac-

cordingly.

Dated this 3d day of November, 1919.

(Signed) WM. A. HOLZHEIMER,
District Judge.

Receipt of a copy of the within proposed Findings

and Conclusions on this 23d day of October, 1919, is

hereby acknowledged.

(Signed) 0. D. COCHRAN,
Attorney for Defendants. [16]

[Endorsed] : No. 2723. In the District Court,

Territory of Alaska, Second Division. P. Umphrey
et al., Plaintiffs, vs. Chris Betsch et al., Defendants.

Findings of Fact and Conclusions of Law. Proposed

Findings of Fact and Conclusions of Law. Filed in

the Office of the Clerk of the District Court of the

Territory of Alaska, Second Division at Nome. Oct.

23, 1919. Thos. McGann, Clerk. By W. C. McG., De-

puty. Findings of Fact and Conclusions of Law Re-

filed in the Office of the Clerk of the District Court

of the Territory of Alaska, Second Division, at Nome,
Nov. 3, 1919. Thos. McGann, Clerk. By W. C.

McG., Deputy. Fred Harrison, Attorney at Law,
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Notary Public, 9-10 Wild Goose Bldg., Nome,
Alaska, Attorney for Plaintiffs. Orders & Judg-

ments. Vol. 11, page 563 C. [17]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Judgment and Decree.

This cause coming on regularly for trial before

the court, sitting in equity, on the 10th, 11th, 12th,

14th and 15th days of July, 1919, the plaintiffs ap-

pearing in person and by their counsel, Fred Har-

rison, and defendants appearing by the defendant

Chris Betsch in person and by their counsel, O. D.

Cochran, and the witnesses produced on behalf of

the plaintiffs and the defendants being duly sworn

and examined, and the evidence being closed, and the

counsel for the respective parties having argued the

matter in open court, and having thereafter sub-

mitted to the Court written briefs, and the Court,

having duly considered the evidence adduced on be-

half of the respective parties, the oral arguments and

the written briefs of counsel, and the records and files

in the cause, after due deliberation, delivers and files
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its findings and decision in writing, and orders that

judgment be entered in accordance therewith,

—

WHEREFORE, by reason of the law, and the find-

ings and decision aforesaid,

It is Considered, Ordered, Adjudged and Decreed

by the Court that the defendants Chris Betsch and

Joe L. Jean, before the entry upon, and location of,

Creek Claim No. 5 Above Discovery on the West

Fork of Willow Creek, a tributary of Spruce Creek,

in the Wade Hampton Recording District, Territory

of Alaska, by the plaintiff Umphrey on the 1st day of

April, 1917, [18] had abandoned the said claim,

and that any rights they may have had in and to the

said claim became forfeited upon the completion of

such location by the plaintiff Umphrey.

And it is Further Considered, Ordered, Adjudged

and Decreed, by the Court, that the plaintiffs, F. Um-
phrey and Fred Harrison, and their grantees, are the

owners of the said Creek Claim No. 5 Above Dis-

covery on the West Fork of Willow Creek, a tribu-

tary of Spruce Creek, in the Wade Hampton Record-

ing District, Territory of Alaska, which said claim is

more particularly described as follows, to wit

:

Commencing at Post No. 1, which is known as the

Initial 'Stake, located at the southeasterly corner of

claim, and northeast corner of Creek Claim No. 4

Above West Fork of Willow Creek ; running thence

1320 feet in a northerly direction to Post No. 2, thence

running 660 feet in a westerly direction to Post No.

3, thence running 1320 feet in a southerly direction

to Post No. 4, running thence 660 feet in an easterly

direction to the initial stake or Post No. 1, the place
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of beginning; the location notice whereof is recorded

in Volume 5, at page 154, of the records of said Wade
Hampton Recording District, and that the title of

the plaintiffs, so far as the defendants, Chris Betsch

and Joe L. Jean, are concerned, is a title in fee.

And it is Further Considered, Ordered, Adjudged

and Decreed, by the Court, that the defendants, Chris

Betsch and Joe L. Jean, their agents, servants, les-

sees and employees, be, and they, and each of them,

are hereby, perpetually enjoined and restrained from

molesting or in any manner interfering with the

plaintiffs in the full and free enjoyment and use of

the said property by them, the said plaintiffs.

And it is Further Considered, Ordered, Adjudged

and Decreed, by the Court, that the plaintiffs do have

and recover of and from the defendants herein their

costs and disbursements of this action, to be by the

clerk of the Court taxed, amounting [19] to

$119.05, and let execution issue therefor.

Dated the 3d day of November, 1919.

(Signed) WM. A. HOLZHEIMER,
District Judge.

Receipt of a copy of the within Proposed Judg-

ment on this 23d day of October, 1919, is hereby

acknowledged.

(Signed) O. D. COCHRAN,
Attorney for Defendants.

[Endorsed] : No. 2723. In the District Court, Ter-

ritory of Alaska, Second Division. F. Umphrey et

al., Plaintiffs, vs. Chris Betsch et al., Defendants.

Judgment. Proposed Judgment and Decree. Filed

in the Office of the Clerk of the District Court of the
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Territory of Alaska, Second Division, at Nome.

Oct. 23, 1919. Thos. McGann, Clerk, By W. IC.

McG., Deputy. Judgment and Decree Refiled in the

Office of the Clerk of the District Court of the Terri-

tory of Alaska, Second Division at Nome, Nov. 3,

1919. Thos. McGann, Clerk. By W. C. McG., Dep-

uty. Fred Harrison, Attorney at Law, Notary Pub-

lic, 9-101 Wild Goose Bldg., Nome, Alaska, Attorney

for Plaintiffs. Jd. #3, page #49. Orders and Judg-

ments, Vol. 11, page 564. 0. [20]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Stipulation in re Material Evidence,

For the purpose of abridging the record in this

cause, it is hereby stipulated between the plaintiffs

and the defendants that the following is a full state-

ment of all of the material evidence received at the

trial of said above-entitled cause in the said above-

entitled court, to wit:

That the premises involved in this suit and known

as No. 5 Above Discovery on the West Fork of Wil-

low Creek in the Wade Hampton Recording District,
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Territory of Alaska, was, on July 4th, 1914, vacant

and unappropriated mineral land of the United

States of America.

That on said 4th day of July, 1914, one Ben
Blanker located said land as a placer mining claim

under the laws of the United States and of the Terri-

tory of Alaska, then in force, and performed every

act necessary to a valid mineral location thereof.

That in compliance with said laws the said Blanker

[21] within ninety days after making said location

performed development work on the said mining

claim of the value of one hundred dollars, and on the

1st day of October, 1914, duly recorded with the Re-

corder of said Recording District a duly verified

certificate of location of said mining claim, as re-

quired by law.

That during the year 1915, the said Blanker duly

performed the development work required by law,

and thereafter and on the 9th day of December, 1915,

said Blanker duly recorded with the said Recorder of

said District an affidavit of labor covering such de-

velopment work done on the said placer mining claim

during the year 1915, as required by the Session Laws
of the Territory of Alaska.

That on the 13th day of September, 1916, the said

Blanker sold and conveyed to the defendants, Chris

Betsch and Joe L. Jean, all of the said placer mining

claim, and executed and delivered to them a proper

deed of the same.

That during the calendar year 1916, and after the

purchase of said mining claim by the defendants, the

defendants performed development work on said min-
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ing claim of the value of one hundred dollars, and of

the character required by law respecting annual as-

sessment work on mining claims.

That no affidavit or proof of labor covering the

work so performed by the defendants during the year

1916 was filed for record in the office of the Recorder

of said Recording District during the said year 1916,

nor within ninety days [22] after the close of

said year 1916, nor before the relocation of said min-

ing claim by the plaintiff Umphrey, nor until the 4th

day of April, 1917, upon which said date the affidavit

of William Delbar, set out in plaintiffs' complaint,

was filed for record in said recording district by

William Delbar the authorized agent of the defend-

ants.

That on the 1st day of April, 1917, and more than

ninety days after the close of the year 1916, and prior

to the filing or recording of any affidavit or proof of

labor in said recording district by or for the defend-

ants for the year 1916, the plaintiff, P. Umphrey,

peaceably and without opposition, entered upon said

mining claim, and relocated the same as a placer

mining claim and performed every act required by

the laws of the United States, and of the Territory

of Alaska, to make a valid location, and that on the

2d day of April, 1917, and before any such affidavit

of labor was filed or recorded by or on behalf of the

defendants, he, the said F. Umphrey, duly recorded

in the office of the Recorder of said recording district,

a good and sufficient certificate of location of said

mining claim.

That at the time of such relocation by the plaintiff



30 Chris. Betusch and Joe L. Jean vs.

F. Umphrey, neither of the defendants nor anyone

for them was in the actual possession of the said min-

ing claim. That the plaintiffs herein were in the ac-

tual physical possession of said mining claim upon the

date of the commencement of this action.

That prior to the commencement of this action, the

plaintiff Umphrey, duly conveyed to the plaintiff

Fred Harrison [23] By a good and sufficient deed,

an undivided seven-sixteenths (6/16) interest in said

placer mining claim.

It is hereby further stipulated between the plain-

tiffs and the defendants that said foregoing statement

of the facts and evidence may be settled and allowed

in a bill of exceptions by the Court as facts and evi-

dence received at the trial of said cause.

(Signed) FRED HARRISON,
Attorney for Plaintiffs.

(Signed) O. D. COCHRAN,
Attorney for Defendants.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey et al., Plaintiffs, vs. Chris Betsch et al., Defend-

ants. Stipulation. Filed in the Office of the Clerk

of the District Court of the Territory of Alaska, Sec-

ond Division, at Nome, Jan. 10, 1920. Thos. McGann,

Clerk. By W. C. McG., Deputy. O. D. Cochran, At-

torney for Defendants. [24]
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In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETiSCH and JOE L. JEAN,
Defendants.

Stipulation in re Question to be Presented Upon
Appeal.

It is hereby stipulated between the plaintiffs and

the defendants in the above-entitled cause, that the

only question to be presented upon the appeal in the

said cause is,

—

Did the failure of the defendants to "file for rec-

ord with the Recorder of the District in which the

mining claim involved in said action is located, not

later than ninety days after the close of the year in

which such work was done" an affidavit of the per-

formance of the work performed for the year 1916

constitute "an abandonment of the location," and

did the claim thereupon "become subject to reloca-

tion by any other person," and did the relocation by

the plaintiff F. Umphrey, on the 1st day of April,

1917. work a forfeiture of the rights of the defendants

in and to such claim?
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Dated at Nome, Alaska, the 9th day of January,

1920.

( Signed) FRED HARRISON,
Attorney for Plaintiffs.

(Signed) O. D. COCHRAN,
Attorney for Defendants.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey et al., Plaintiffs, vs. Chris Betsch et al., Defend-

ants. 'Stipulation. Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Second

Division, at Nome, Jan. 10, 1920. Thos. McGann,

Clerk. By W. C. McG., Deputy. O. D. Cochran,

Attorney for Defendants. [25]

In the District Court for the Territory of Alaska,

Second Division.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Bill of Exceptions.

BE IT REMEMBERED that on the 10th day of

July, 1919, the above-entitled cause came on regu-

larly for hearing before the Honorable William A.

Holzheimer, Judge of the District Court for the Ter-

ritory of Alaska, Second Division, sitting as a Court

of Equity without a jury, the plaintiffs appearing in
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person and by Fred Harrison their attorney, and the

defendants appearing by Chris Betsch in person and

O. D. Cochran, their attorney, and evidence, both oral

and documentary, was received on behalf of the plain-

tiffs and the defendants, and said cause was argued

to the Court by counsel for the plaintiffs and defend-

ants, and was submitted to the Court for decision.

Thereafter and on the 20th day of October, 1919,

the Court rendered his written opinion herein, finding

in favor of the plaintiffs and against the defendants,

and thereafter and in conformity with such opinion

the Court signed and filed herein [26] its findings

of fact and conclusions of law, to the making, signing

and filing of which findings of fact and conclusions of

law the defendants duly excepted, and an exception

was allowed by the Court.

Thereafter and on the 3d day of November, 1919,

in conformity with such findings of fact and con-

clusions of law the Court signed and filed herein its

written decree, to the signing and filing of which

decree the defendants duly excepted, and an exception

was allowed by the Court.

And be it further remembered, that the plaintiffs

and defendants, through their respective attorneys,

having filed herein a written stipulation wherein they

stipulated all the material evidence and facts offered

and proven at said trial of this cause, which said evi-

dence and facts so stipulated is as follows:

That the premises involved in this suit and known

as No. 5 Above Discovery on the West Fork of Wil-

low Creek in the Wade Hampton Recording District,

Territory of Alaska, was on July 4th, 1914, vacant
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and unappropriated mineral land of the United

States of America.

That on said 4th day of July, 1914, one Ben
Blanker located said land as a placer mining claim

under the laws of the United States and of the Terri-

tory of Alaska, then in force, and performed every

act necessary to a valid mineral location thereof.

[27]

That in compliance with said laws the said

Blanker, within ninety days after making said loca-

tion, performed development work on the said mining

claim of the value of one hundred dollars, and on the

1st day of October, 1914, duly recorded with the

Recorder of said Recording District, a duly verified

certificate of location of said mining claim, as re-

quired by law.

That during the year 1915, the said Blanker duly

performed the development work required by law,

and thereafter and on the 9th day of December, 1915,

said Blanker duly recorded with the said Recorder

of said District an affidavit of labor covering such

development work done on the said placer mining

claim during the year 1915, as required by the Session

Laws of the Territory of Alaska.

That on the 13th day of 'September, 1916, the said

Blanker sold and conveyed to the defendants, Chris

Betsch and Joe L, Jean, all of the said placer mining

claim, and executed and delivered to them a proper

deed of the same.

That during the calendar year 1916, and after the

purchase of said mining claim by the defendants, the

defendants performed development work on said min-

ing claim of the value of one hundred dollars, and of
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the character required by law respecting annual as-

sessment work on mining claims.

That no affidavit or proof of labor covering the

work so performed by the defendants during the

year 1916 was filed for record in the office of the

Recorder of said Recording [28] District during

the said year 1916, nor within ninety days after the

close of said year 1916, nor before the relocation of

said mining claim by the plaintiff Umphrey, nor until

the 4th day of April, 1917, upon which said date the

affidavit of William Delbar, set out in plaintiffs ' com-

plaint, was filed for record in said recording district,

by William Delbar the authorized agent of the de-

fendants.

That on the 1st day of April, 1917, and more than

ninety days after the close of the year 1916, and

prior to the filing or recording of any affidavit or

proof of labor in said recording district by or for the

defendants for the year 1916, the plaintiff, F. Um-
phrey, peaceably and without opposition, entered

upon said mining claim and relocated the same as a

placer mining claim, and performed every act re-

quired by the laws of the United States, and of the

Territory of Alaska, to make a valid location, and

that on the 2d day of April, 1917, and before any

such affidavit of labor was filed or recorded by or on

behalf of the defendants, he, the said F. Umphrey,

duly recorded in the office of the Recorder of said

recording district, a good and sufficient certificate of

location of said mining claim.

That at the time of such relocation by the plaintiff

F. Umphrey, neither of the defendants nor anyone
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for them was in the actual possession of the said min-

ing claim. That the plaintiffs herein were in the

actual physical possession of said mining claim upon

the date of the commencement of this action. [29]

That prior to the commencement of this action, the

plaintiff Umphrey duly conveyed to the plaintiff

Fred Harrison, by a good and sufficient deed, an un-

divided seven-sixteenths (7/16) interest in said placer

mining claim.

NOW', THEREFORE, in furtherance of justice

and that right may be done in the premises, the de-

fendants present the foregoing bill of exceptions

and pray that the same may be settled and allowed

by the Court.

(Signed) O. D. COCHRAN,
Attorney for Defendants.

The foregoing bill of exceptions being true and

correct and containing all of the material evidence

and facts offered and received at the trial of the fore-

going cause, the same may be settled and allowed by

the Court.

Dated this 9th day of January, 1920.

(Signed) O. D. COCHRAN,
Attorney for Defendants.

(Signed) FRED HARRISON,
Attorney for Plaintiffs. [30]

The foregoing bill of exceptions having been pre-

sented within the time allowed by law and the orders

of the Court, and having been examined by the Court

and found to contain all the material evidence and

facts offered and received at the trial of said cause,
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and being found to be full, true and correct, the same

is hereby settled and allowed.

Done in open court the 10th day of January, 1920.

(Signed) WM. A. HOLZHEIMER,
District Judge.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. P. Um-
phrey et al., Plaintiffs, vs. Chris Betsch et al., De-

fendants. Bill of Exceptions. Filed in the Office of

the Clerk of the District Court of the Territory of

Alaska, Second Division, at Nome. Jan. 10, 1920.

Thos. McGann, Clerk. By W. C. MeGL, Deputy.

O. D. Cochran, Attorney for Defendants. Orders

and Judgments, Vol. 11, page 567. 0. [31]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Petition for an Order Allowing Appeal.

Come now the defendants Chris Betsch and Joe L.

Jean, and feeling themselves aggrieved by the final

judgment and decree made and entered in the above-

entitled cause on the 3d day of November, 1919, in

favor of the plaintiffs and against the defendants,
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hereby appeal from said final judgment and decree

and from the whole and every part thereof, to the

United States Circuit Oourt of Appeals for the Ninth

Circuit, and pray that this their appeal may be al-

lowed, and that a transcript of the record and pro-

ceedings upon which said judgment and decree were

made may be duly authenticated and sent to the said

United States Circuit Court of Appeals for the Ninth

Circuit.

Dated at Nome, Alaska, this the 18th day of March,

1920.

(Signed) 0. D. COCHRAN
Attorney for Defendants.

Service of the above and foregoing petition for an

order allowing an appeal in the above-entitled cause,

is acknowledged by receipt of a copy thereof, this

18th day of March, 1920.

(Signed) FRED HARRISON,
Attorney for Plaintiffs.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey and Fred Harrison, Plaintiffs, vs. Chris Betsch

and Joe L. Jean, Defendants. Petition for Appeal.

Filed in the Office of the Clerk of the District Court

of the Territory of Alaska, Second Division, at Nome.

Mar. 18, 1920. Thos. McGann, Clerk. W. C. MeG.,

Deputy. O. D. Cochran, Attorney for Defendants.

[32]
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In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Order Allowing Appeal.

Upon motion of O. D. Cochran, attorney for the

above-named defendants, it is hereby ORDERED
that an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, from the final judg-

ment and decree heretofore filed and entered herein

on the 3d day of November, 1919, be and the same

is hereby allowed, and that a certified transcript of

the record and proceedings herein be forthwith trans-

mitted to the said United States Circuit Court of Ap-

peals for the Ninth Circuit and that the defendants

execute a cost bond herein in the sum of Two Hun-

dred and Fifty Dollars.

Done in open court this 18th day of March, 1920.

(Signed) WM. A. HOLZHEIMER,
District Judge.

Service of the above order admitted by receipt of

a copy thereof this 18th day of March, 1920.

(Signed) FRED HARRISON,
Attorney for Plaintiffs.
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[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey and Fred Harrison, Plaintiffs, vs. Chris Betsch

and Joe L Jean, Defendants. Order Allowing Ap-

peal. Filed in the Office of the Clerk of the District

Court of the Territory of Alaska, Second Division at

Nome, Mar. 18, 1920. Thos. McGann, Clerk. By
W. C. McG., Deputy. 0. D. Cochran, Attorney for

Defendants. Orders and Judgments, Vol.11, page

573. O. [33]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Assignment of Errors.

Oome now the above-named defendants Chris

JBetsch and Joe L. Jean and file the following assign-

ment of errors upon which they will reply upon the

prosecution of their appeal in the above-entitled cause

to the United States Circuit Court of Appeals for

the Ninth Circuit.

I.

The Court erred in making its findings of fact num-

bered "III" as follows:
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"The Court further finds that on said 1st day

of April, 1917, the said mining claim was unoc-

cupied and unappropriated and was open for

location by the plaintiff Umphrey."

II.

The Court erred in making its finding of fact num-

bered [34] "VI " as foUows

:

"The Court further finds that the above-

named defendants, Cihris Betsch and Joe L.

Jean claim, an interest in the said mining claim

adverse to the plaintiffs herein, but that such

claim of interest is without right.

"

III.

The Court erred in making its finding numbered

"VII," as follows:

"The Court further finds that the defendants

Chris Betsch and Joe L. Jean abandoned any

interest which they may have had in the said

mining claim prior to the entry upon, and loca-

tion of, the said mining claim by the plaintiff

Umphrey, by their failure to file for record, or

cause to be filed for record during the year 1916,

or within ninety days after the close of said

year, an affidavit setting out the labor performed,

if any, upon the said mining claim during the

said year 1916, as required by the Session Laws

of the Territory of Alaska, 1915, section 7, chap-

ter 10."

IV.

The Court erred in making its finding numbered

"VIII" as follows:
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1
' The Court further finds that, ever since said

1st day of April, 1917, the plaintiff F. Umphrey
and his grantees, have been, and now are the

owners in fee of the said mining claim subject

only to the paramount title of the United States

of America, and that, ever since said 1st day

of April, 1917, they have been [35] entitled

to the possession of the said mining claim, and

that at the time of the commencement of this

action, May 3d, 1917, they were in the peaceable

and quiet possession of the said mining claim."

V.

The Court erred in making and finding as conclu-

sions of law its conclusion of law numbered "I" as

follows

:

"That the defendants Chris Betsch and Joe

L. Jean, before the entry upon, and location of,

Creek Claim No. 5 Above Discovery on the West

Fork of Willow Creek, a tributary of Spruce

Greek in the Wade Hampton Recording District,

Territory of Alaska, by the plaintiff Umphrey
on the 1st day of April, 1917, had abandoned

the said claim, and that any rights they may
have had in and to the said claim became for-

feited upon the completion of such location by

the plaintiff Umphrey."

VI.

The 'Court erred in making and finding as conclu-

sions of law its conclusion of law numbered "II" as

follows

:

"That the plaintiffs are entitled to an order

of this Court declaring the plaintiffs, and their
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grantees, to be the owners of the said placer

mining claim, and that their title, so far as the

defendants herein are concerned, is a title in

fee."

VII.

The Court erred in making and finding as conclu-

sions of law its conclusion of law numbered "III"

as follows

:

"That the plaintiffs are entitled to a further

order [36] of this Court restraining and en-

joining the defendants, their agents, servants,

leasees and employees, or either of them, from

molesting or in any manner interfering with the

plaintiffs in the full and free use and enjoyment

of the said property by them, the said plain-

tiffs."

VIII.

The Court erred in making and finding as conclu-

sions of law its conclusion of law numbered "IV"
as follows:

"That the plaintiffs are entitled to recover of

and from the defendants herein their costs and

disbursements of this action, to be taxed."

IX.

The Court erred in ordering, adjudging, and de-

creeing that "IT IS CONSIDERED, ORDERED,
ADJUDGED AND DECREED by the Court that

the defendants Chris Betsch and Joe L. Jean, before

the entry upon, and location of, Creek Claim No. 5

Above Discovery on the West Fork of Willow Creek,

a tributary of Spruce Creek, in the Wade Hampton
Recording District, Territory of Alaska, by the plain-
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tiff Umphrey on the 1st day of April, 1917, had aban-

doned the said claim, and that any rights they may

have had in and to the said claim became forfeited

upon the completion of such location by the plaintiff

Umphrey.

"AND IT IS FURTHER CONSIDERED, OR-
DERED, ADJUDGED AND DECREED, by the

Court, that the plaintiffs, F. Umphrey and Fred

Harrison, and their grantees, are the owners of the

said Greek Claim No. 5 Above Discovery on the West

Fork of Willow Creek, a tributary of Spruce Creek,

in the Wade Hampton Recording [37] District, Ter-

ritory of Alaska, which said claim is more particu-

larly described as follows, to wit

:

"Commencing at Post No. 1, which is known as

the Initial Stake, located at the southeasterly corner

of claim, and northeast corner of Creek Claim No.

4 Above West Fork of Willow Creek ; running thence

1320 feet in a northerly direction to Post No. 2,

thence running 660 feet in a westerly direction to

Post No. 3, thence running 1320 feet in a southerly

direction to Post No. 4, running thence 660 feet in an

easterly direction to the initial stake or Post No. 1,

the place of beginning ; the location notice whereof is

recorded in Volume 5, at page 154, of the records of

said Wade Hampton Recording District, and that the

title of the plaintiff?:, so far as the defendants, Chris

Betsch and Joe L. Jean, are concerned, is a title in

fee.

"AND IT IS FURTHER CONSIDERED, OR-

DERED, ADJUDGED and DECREED, by the

Court, that the defendants, Chris Betsch and Joe L.
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Jean, their agents, servants, lessees and employees,

be, and they, and each of them, are hereby perpetu-

ally enjoined and restrained from molesting or in any

manner interfering with the plaintiffs in the full and

free enjoyment and use of the said property by them,

the said plaintiffs;

"AND IT IS FURTHER CONSIDERED, OR-
DERED, ADJUDGED and DECREED, by the

Court, that the plaintiffs do have and recover of and

from the defendants herein their costs and disburse-

ments of this action, to be by the clerk of the court

taxed, amounting [38] to $119.05, and let execu-

tion issue therefor.
'

'

WHEREFORE the said defendants pray that the

said judgment and decree of said District Court for

the Territory of Alaska, Second Division, be re-

versed and set aside.

(•Signed) 0. D. COCHRAN,
Attorney for Defendants.

Due service of the foregoing assignment of errors

is hereby acknowledged at Nome, Alaska, this 18th

day of March, 1920.

(Signed) FRED HARRISON,
Attorney for Plaintiffs.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey and Fred Harrison, Plaintiffs, vs. Chris

Betsch and Joe L, Geen, Defendants. Assignment

of Errors. Filed in the Office of the Clerk of the

District Court of the Territory of Alaska, Second

Division, at Nome. Mar. 18, 1920. Thos. McGann,
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Clerk. By W. O. MeG., Deputy. O. D. Cochran,

Attorney for Defendants. [39]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Undertaking on Appeal.

KNOW ALL MEN BY THESE PRESENTS,
That we, Chris Betsch and Joe L. Jean, the defend-

ants named in the foregoing undertaking as prin-

cipals, and Geo. S !

. Maynard and W. H. Webb as

sureties, are held and firmly bound unto the plaintiff

in the sum of Two Hundred and Fifty Dollars, to

be paid to the said plaintiffs, their heirs or assigns,

and for the payment of which well and truly to be

made we bind ourselves and each of us, our and each

of our heirs, executors and administrators, jointly

and severally, firmly by these presents.

Sealed with our seals and dated this 18th day of

March, 1920.

The condition of the above undertaking and obli-

gation is such that whereas the above-named defend-

ants have filed their petition for an appeal and have

taken an appeal in the above-entitled cause to the

United States Circuit Court of [40] Appeals for
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the Ninth Circuit, to reverse the final judgment and

decree in the above-entitled cause rendered by the

above-entitled District Court for the Territory of

Alaska, Second Division, on the 3d day of November,

1919—
NOW, THEREFORE, if the above-named defend-

ants shall prosecute said appeal to effect and answer

all costs and damages if they fail to make good their

said appeal, then this obligation shall be void ; other-

wise to remain in full force and virtue.

CHRIS BETSCH,
JOE L. JEAN,

By O. D. COCHRAN,
Their Attorney,

Principals.

GEO. 8. MAYNARD,
W. H. WEBB,

Sureties.

United States of America,

Territory of Alaska,—ss.

Geo. S. Maynard and W. H. Webb being duly

sworn, each for himself and not one for the other,

doth depose and say:

That he is a resident of Nome in the Territory of

[41] Alaska and one of the sureties above named;

that he is not an attorney or counsellor at law, mar-

shal, deputy marshal, commissioner, clerk of any

court or other officer of any Court ; that he is worth

the sum of Two Hundred and Fifty Dollars over and

above all his just debts and liabilities and exclusive

of property exempt from execution.

GEO. S. MAYNARD.
W. H. WEBB.
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Subscribed and sworn to before me this the 18th

day of March, 1920.

[Seal] O. D. COCHRAN,
Notary public in and for the Territory of Alaska.

(My Commission expires on the 11th day of Au-

gust, 1923).

The above and foregoing bond is hereby approved

this 18th day of March, 1920.

(Signed) WM. A. HOLZHEIMER,
District Judge.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey and Fred Harrison, Plaintiffs, vs. Chris

Betsch and Joe L. Jean, Defendants. Undertaking

on Appeal. Filed in the Office of the Clerk of the

District Court of the Territory of Alaska, Second

Division, at Nome. Mar. 18, 1920. Thos. McGann,

Clerk. By W. C. McG., Deputy. 0. D. Cochran,

Attorney for Defendants. [42]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.
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Order Extending Time to and Including July 1, 1920,

to File Record and Docket Cause.

Good cause appearing therefor, and upon motion

of O. D. Cochran, attorney for the defendants in the

above-entitled action, it is hereby

ORDERED that the time for filing and docketing

the transcript and record on the appeal in the above-

entitled cause in the United States Circuit Court of

Appeals for the Ninth Circuit at San Francisco,

California, is hereby extended to the 1st day of July,

1920.

(Signed) WM. A. HOLZHEIMER,
District Judge.

Service of above by receipt of a copy acknowledged

this 18th day of March, 1920.

(Signed) FRED HARRISON,
Atty. for Pltffs.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey and Fred Harrison, Plaintiffs, vs. Chris

Betsch and Joe L. Jean, Defendants. Order Ex-

tending Time to Docket Appeal. Filed in the Office

of the Clerk of the District Court of the Territory

of Alaska, Second Division, at Nome. Mar. 18, 1920.

Thos. McGann, Olerk. By W. 0. MeG., Deputy.

O. D. Cochran, Attorney for Defendants. Orders

and Judgments, Vol. 11, page 574. O. [43]
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In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

OHRIS BETSCH and JOE L. JEAN,
Defendants.

Certificate of Clerk District Court of Alaska to

Transcript of Record.

I, Thos. McGann, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 47, both in-

clusive, are a true and exact transcript of the Com-

plaint, Answer of Defendants, Reply, Memo Opin-

ion, Findings of Fact and Conclusions of Law, Judg-

ment and Decree, Stipulation in re Material Evidence

Received at Trial, Stipulation in re Question to be

Presented upon the Appeal, Bill of Exceptions, Pe-

tition for an Order Allowing Appeal, Order Allowing

Appeal, Assignment of Errors, Undertaking on Ap-

peal, and Order Extending Time to Docket Appeal

in the case of F. Umphrey and Fred Harrison, Plain-

tiffs, vs. Chris Betsch and Joe L. Jean, Defendants,

No. 2723, this court, and of the whole thereof, as ap-

pears from the records and files in my office at Nome,

Alaska ; and further certify that the original Citation

in the above-entitled caused is attached to this tran-

script.
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Cost of transcript $21.00, paid by O. D. Cochran,
attorney for defendants.

IN WITNESS! WHEREOF, I have hereunto set

my hand and affixed the seal of said court this 18th
day of- March, 1920.

[Court Seal] (Signed) THOSl McGANN,
Clerk. [44]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

(Lodged Copy)

F. UDV1PHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Citation on Appeal.

United States of America,

Territory of Alaska,—ss.

The President of the United States of America, to

F. Umphrey and Fred Harrison, the Plaintiffs

in the Above-entitled Action, GREETING:
You and each of you, are hereby cited and admon-

ished to be and appear at the United States Circuit

Court of Appeals for the Ninth Circuit, to be held

at the City of San Francisco in the State of Cali-

fornia, within thirty days from date of this citation

on the 17th day of April, 1920, pursuant to an order

allowing appeal entered in the office of the Clerk of
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the District Court for the Territory of Alaska,

Second Division, from the final decree and judgment

filed and entered therein on the 3d day of November,

1919, in that certain suit wherein you the said F.

Umphrey and Fred Harrison are the plaintiffs and

[45] Chris Betsch and Joe L. Jean are the defend-

ants, to show cause, if any there be, why the said

final judgment and decree rendered against the said

defendants, as in said order allowing appeal men-

tioned, should not be granted and why speedy justice

should not be done to the parties in that behalf.

WITNESS the Honorable EDWiM&D D. WHITE,
Chief Justice of the Supreme Court of the United

States of America, this 18th day of March, 1920,

and of the Independence of the United States the

one hundred and forty-fourth.

(Signed) WM. A. HOLZHEIMER,
District Judge.

ATTEST my hand and the seal of the District

Court for the Territory of Alaska, Second Division,

at the Clerk's office in Nome, Alaska, this 18th day

of March, 1920.

(Signed) THOS. McGANN,
Cderk of the District Court for the Territory of

Alaska, Second Division.

Service of the above and foregoing Citation by

receipt of a copy thereof is hereby acknowledged this

18th day of March, 1920.

(Signed) FRED HARRISON,
Attorney for Plaintiffs.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
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phrey and Fred Harrison, Plaintiffs, vs. Chris

Betsch and Joe L. Jean, Defendants. Citation on

Appeal. Filed in the Office of the Clerk of the Dis-

trict Court of the Territory of Alaska, Second Di-

vision, at Nome. Mar. 18, 1920. Thos. McGann,

Clerk, By , Deputy. M. O. D. Cochran.

Attorney for Defendants. [46]

United States of America,

District of Alaska,

Second Division,—ss.

I, Thos. McGann, Clerk of the District Court for

the District of Alaska, Second Division, do hereby

certify that I have compared the foregoing copy with

the original Complaint, Answer, Reply, Memo. Opin-

ion, Findings of Fact and Conclusions of Law, Judg-

ment and Decree, Stipulation in re Material Evidence

Received at Trial, Stipulation in re Question to be

Presented upon Appeal, Bill of Exceptions, Petition

for an Order Allowing Appeal, Order Allowing Ap-

peal, Assignment of Errors, Undertaking on Appeal,

Order Extending Time to Docket Appeal Record,

and Clerk's Certificate as to Record, as well as the

attachment of the Original Citation on Appeal, the

foregoing papers comprising the Transcript on Ap-

peal in re No. 2723, F. Umphrey and Fred Harrison,

Plaintiffs, vs. Chris Betsch and Joe L. Jean, Defend-

ants, now on file and of record in my office at Nome,

in the District of Alaska, and the same is a true and

perfect transcript of said original and of the whole

thereof.
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WITNESS 1 my hand and the seal of said court this

4th day of June, A. D. 1920.

['Seal] THOS. McGANN,
Clerk.

By
Deputy.

[Endorsed]: No. 3490. United States Circuit

Court of Appeals for the Ninth Circuit. Chris

Betsch and Joe L. Jean, Appellants, vs. F. Umphrey
and Fred Harrison, Appellees. Transcript of Rec-

ord. Upon Appeal from the United States District

Court for the Territory of Alaska, Second Division.

Filed May 10, 1920.

F. D. MONCKTON,
Ctterk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.


